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R E S O U R C E S  U P D A T E

Welcome to the latest edition of the Resources Update,  
Piper Alderman’s publication designed to keep you up to date with legal 
developments that affect members of the Resources sector in Australia.

Shale Gas to be the  
next big thing in WA

Senior Associate, Simone Selkirk and  
Lawyer, Deniz Tas review the rise 
in interest for shale gas in Western 

Australia and the regime regulating its exploration and 
production.  

Corporate disclosure and 
directors’ and officers’ duties

Senior Associate, Simone Selkirk 
and Consultant, Dr Roland M Ryser 
look at the practical implications of 

the ‘Fortescue Metals’ and ‘James Hardie’ decisions for 
directors’ and officers’ duties in a disclosure context.

The outcomes from the 
Montara and Macondo oil  
spill incidents

Partner, Andrew Price looks at the 
considerable ramifications that the 

government inquiries into recent oil spills in Australia  
and the US will have for offshore operators.

Indemnity clauses in 
commercial contracts:  
How to achieve desired 
contractual risk allocation

Simone Selkirk, Senior Associate 
and Lawyer, Garrett Williams discuss the common 
pitfalls encountered with indemnity clauses and provide 
some tips on how to avoid unexpected consequences.

 
Queensland Land  
Access Code

Partner Andrew Price, discusses the 
new regime governing land access 
and compensation arrangements in 

Queensland and the implications for anyone engaged 
in exploration activities in Queensland.

Resources Roundup

Simone Selkirk, editor and the 
Resources Update team looks at 
some of the most recent legislative 
developments affecting the sector.
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A potentially vast gas resource trapped 
in Western Australia’s dense shale 
formations is tipped to fuel another boom 
in the Energy sector.

Extracting gas from shale is a phenomenon 
that gained prominence in the United 
States as production levels grew more 
than tenfold from 0.39 trillion cubic feet 
in 2000 to 4.87 trillion cubic feet  in 2010, 
when it accounted for 23 per cent of total 
US natural gas production. 

The technology is now being considered 
by several Australian companies 
particularly in WA where increasing 
pressure on already high prices in the 
domestic gas market has driven interest 
in exploring for shale gas resources in the 
Perth, Carnarvon and Canning basins, 
all of which are touted to have huge 
resource potential. 

What is it and how  
do you extract it?

Shale is sedimentary rock formed by the 
consolidation of clay and silt particles into 
thin, relatively impermeable layers. Shale 
may contain relatively large amounts of 
organic material and has the potential to 
become a rich hydrocarbon source rock. 

Innovative drilling techniques that drill 
long horizontal sections and shatter 
the rocks with multiple stages of high-
pressure hydraulic fracturing have allowed 
the extraction of the trapped gas and have 
made shale gas competitive with more 
conventional supplies in North America 
where gas prices were typically high. 

State of play in the WA  
domestic gas market 

The growth of the shale gas industry in the 
US saw gas prices halved over the span of 
two years from approximately $11-$12 
per million British Thermal Unit (BTU) in 
2008 to $4.50 per million BTU in 2010, a 
result that, if replicated in the WA domestic 
market, would no doubt bring significant 
benefits to the economy through increased 
mining activity.

In WA the vast majority of natural gas 
is utilised mainly for industrial purposes 
and power generation with Alcoa, Alinta, 
BHP Billition, Burrup Fertilisers and Verve 
Energy accounting for 90% of consumption. 
Consumers face domestic gas prices of 
$7-$8 a gigajoule (in some cases in excess 
of $10). As demand increases, primarily off 
the back of a booming resources sector, 
increasing pressures on gas pricing are likely 
to mount unless further supply is sourced 
economically.

The WA Office of Energy, in its 
‘Energy2031: Strategic Initiative – Directions 
Paper’, has commented that unconventional 
gas resources such as shale gas offer 
potential to diversify WA’s gas supply and 
protect WA’s energy security.

If the economics of shale gas drilling are 
proven to be viable on a commercial scale 
in areas such as the Perth, Carnarvon and 
Canning basins, shale gas may present an 
ideal and clean unconventional gas resource 
which could ease the pressure on an ever 
tightening domestic gas market.

Exploration for a production  
of shale gas in WA

Shale gas, being a naturally occurring 
hydrocarbon, appears to be captured by 
the definition of ‘petroleum’ under the 
Petroleum and Geothermal Energy Resources 
Act 1967 (WA) (PGERA), the Petroleum 
(Submerged Lands) Act 1982 (WA) 
(PSLA), and the Offshore Petroleum and 
Greenhouse Gas Storage Act 2006 (Cth) 
(OPGGSA). 

As such, the procedure to obtain a licence 
to explore for and produce shale gas 
from:

•	 the onshore areas in WA under the 
PGERA

•	 the offshore areas within WA’s 
territorial sea to the 3 nautical mile 
mark under the PSLA, and/or 

•	 the offshore areas beyond that 
3 nautical mile mark under the 
OPGGSA

are the same as that involved with respect 
to the exploration and production of 
conventional natural gas. 

A prospective explorer for shale gas in 
WA will be required to initially obtain an 
exploration permit under the PGERA, the 
PSLA and/or the OPGGSA depending on 
the location of the potential deposit.

Shale Gas to be the next big thing in WA
Senior Associate, Simone Selkirk and Lawyer, Deniz Tas review the rise in interest 
for shale gas in Western Australia and the regime regulating its exploration and 
production.  

For further information contact:

Simone Selkirk, Senior Associate 
t  +61 2 9253 3837 

sselkirk@piperalderman.com.au

Deniz Tas, Lawyer 
t  +61 2 9253 3839 

dtas@piperalderman.com.au
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Continuous disclosure obligations

Under the continuous disclosure regime 
stipulated by the Corporations Act 2001 
(Cth) (Act) and the Australian Securities 
Exchange (ASX) Listing Rules, listed 
entities are obliged to immediately notify 
ASX of any information concerning it of 
which it is aware and which a reasonable 
person would expect to have a material 
effect on the price or value of the entity’s 
securities. Entities failing to comply with 
the continuous disclosure requirements 
may incur criminal liability. Further, a 
contravention may lead to civil pecuniary 
penalties up to A$200,000 for involved 
individuals and A$1 million for the 
company and/or compensation orders.  
In contrast, inadequate notifications 
to ASX may amount to misleading 
and deceptive conduct and give rise 
to criminal sanctions and civil actions 
for loss and damages caused by such 
announcements. The same applies for 
inaccurate statements in other public 
announcements.

Directors’ and officers’ duties

Contravention of an entity’s continuous 
disclosure obligations may also result in the 
responsible directors and officers being held 
liable for breaches of their duties of care 
and diligence. Under the Act, directors and 
officers must exercise their powers and 
discharge their duties with the degree of 
care and diligence that a reasonable person 
would exercise if they were a director or 
officer in the same circumstances. A failure 
to comply with this obligation may lead 
to civil sanctions including disqualification 
from managing a corporation for a specific 
period of time and pecuniary penalties up 
to A$200,000. A court may also order 
directors and officers to compensate the 
corporation for damage suffered.

Overview of ASIC v Fortescue 
Metals Group Ltd

Fortescue Metals Group Limited (FMGL) 
disclosed a series of announcements, 
media releases and investor presentations 
to the ASX concerning the nature of 
certain framework agreements with three 
major state-owned Chinese companies 
in relation to the development of a mine 
and associated infrastructure for the 
mining and export of iron ore in Western 
Australia’s Pilbara region. FMGL basically 
stated that they had executed “binding 
agreements” with the Chinese companies 
to complete the proposed developments. 
The agreements, however, clearly 
demonstrated the parties’ intentions to 
create particular binding obligations but 
a number of matters were left open for 
future negotiation between the parties 
such as the scope of the construction 
work and the price to be paid by FMGL.

Corporate disclosure and directors’  
and officers’ duties
The Full Federal Court and the New South Wales Court of Appeal have recently 
handed down judgements in appeals in the ‘Fortescue Metals’ and ‘James 
Hardie’ proceedings brought by the ASIC in relation to misleading company 
announcements to the ASX. Senior Associate, Simone Selkirk and Consultant,  
Dr Roland M Ryser look at the practical implications of the ‘Fortescue Metals’ and 
‘James Hardie’ decisions for directors’ and officers’ duties in a disclosure context. 
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Against this background, Australian 
Securities and Investments Commission 
(ASIC) commenced proceedings in the 
Federal Court. While the trial judge 
dismissed ASIC’s case the Full Federal 
Court found, upon appeal of ASIC, that 
(i) FMGL’s announcements were, or 
were likely to be, misleading or deceptive, 
that (ii) FMGL breached its continuous 
disclosure obligations by failing to disclose 
the actual terms or accurately portray the 
nature of the framework agreements and 
that (iii) FMGL’s chairman/chief executive 
officer, being knowingly involved in 
FMGL’s contraventions, breached his 
statutory duty of care and diligence.

Overview of Morley v ASIC and 
James Hardie Industries NV v ASIC

Primarily in relation to false or misleading 
public announcements made about the 
establishment and funding of a foundation 
that was to manage and pay out asbestos 
claims made against the companies 
within the James Hardie Group, ASIC 
commenced proceedings against James 
Hardie Industries Ltd (JHIL), James 
Hardie Industries NV (JHINV), and ten 
directors and executive officers with 
JHIL. The public announcements included 
various statements to the ASX and 
statements made at a press conference 
and at certain “roadshow” presentations. 
Other allegations concerned statements 
which were made in relation to a group 
restructure, and disclosure obligations in 
this regard. 

The NSW Supreme Court found the 
directors and executive officers to have 
breached their statutory duty of care 
and diligence. JHIL and JHINV were held 
responsible for having failed to disclose 
relevant information to the ASX and in 
connection with false or misleading public 
statements. Consequently, the Court 
imposed civil pecuniary penalties between 
A$30,000 and A$350,000 and orders 
disqualifying the directors and officers from 
managing a corporation for a period from 5 
to 15 years. The NSW Court of Appeal fully 
dismissed JHINV’s appeal in James Hardie 
NV v ASIC whereas, in Morely v ASIC, the 
executive officers’ appeal was upheld in part 
and dismissed in part. Most importantly, 
however, the decision upheld the non-
executive directors’ appeal since ASIC could 
not prove on the balance of probabilities 
that they had voted in favour of a draft ASX 
announcement resolution at the board 
meeting in question. On 13 May 2011, the 
High Court granted ASIC and JHIL’s general 
counsel/company secretary special leave to 
appeal the NSW Court of Appeal decisions.

On 6 May 2011, the NSW Court of Appeal 
had already reduced, in Morley v ASIC (No 
2), the disqualification period of JHIL’s chief 
financial officer from 5 to 2 years as well as 
the pecuniary penalties imposed on both 
the chief financial officer and the general 
counsel/company secretary.

Arising from the ‘Fortescue Metals’ 
and the ‘James Hardie’ decisions: 
what are the key lessons for 
directors’ and officers’ duties in a 
disclosure context?

The ‘Fortescue Metals’ and the ‘James 
Hardie’ decisions serve as a reminder of 
the high standards expected of directors 
and officers in the corporate governance 
of their companies. In particular, they 
demonstrate that companies, directors 
and officers engaging in misleading and 
deceptive conduct in connection with 
company announcements to the market 
may face serious exposure to civil 
penalty proceedings in which they may 
incur liability for pecuniary penalties, 
disqualification orders and damages. In 
light of these recent decisions, companies 
and their directors and officers should 
ensure that they are vigilant in drafting 
and approving public announcements. 
The ‘James Hardie’ and ‘Fortescue 
Metals’ proceedings can also be taken 
as a demonstration of ASIC’s willingness 
to vigorously pursue breaches of the 
Corporations legislation even if no 
member of the investing public was misled 
by or suffered loss as a consequence 
of such breaches, a conclusion that 
may open the floodgates for ASIC to 
commence proceedings in connection 
with public announcements. 

We set out below in more detail some 
of the key learnings arising from the 
‘James Hardie’ and the ‘Fortescue Metals’ 
proceedings and show which practical 
measures deriving therefrom may be 
implemented in order to reduce the risk 
of company announcements to be in 
breach with the Corporations legislation 
ultimately leading to directors’ and 
officers’ liability. 
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New learnings and  
practical suggestions

Ruling that “[n]ot every ASX 
announcement should or will go before 
the board” the NSW Court of Appeal 
has left the question unanswered whether 
public announcements of a certain 
importance require board approval. 
However, when an announcement 
is brought to the board by senior 
management each individual executive and 
non-executive director should carefully 
and diligently consider the terms of the 
announcement. It is suggested that the 
need for board involvement should be 
carefully considered when developing 
clear sign-off procedures for market 
disclosure. Generally, the more significant 
or material the matter, the more 
important it is to obtain the approval of 
the board. It should be noted, however, 
that compliance with standard practice 
does not relieve directors from “applying 
their own minds” on the terms of the 
announcement.

In order to avoid company 
announcements to be misleading or 
deceptive, attention should be paid on a 
careful wording. Public announcements 
must be accurate and verifiable; subject 
to their justification emphatic statements 
in public announcements should be 
avoided. Further, statements of opinion 
should clearly be designated as such 
since a statement which is ordinarily and 
reasonably understood as a statement of 
opinion is not apt to mislead if the opinion 
is genuinely and reasonably held by its 
maker.

Board meetings should not be conducted by 
implied consensus. The courts interpreted 
the silence of two non-executive directors 
participating in a board meeting by 
telephone as being a vote approving the 
resolution in question. If a director wishes 
to abstain from voting or vote against a 
proposal it must be ensured that his or 
her position is acknowledged and explicitly 
recorded in the board minutes. It must 
further be ensured that board members 
are provided with a complete set of board 
papers. In the ‘James Hardie’ proceedings, 
the courts referred, inter alia, to the failure 
of certain directors to ask for a copy of the 
draft announcement at issue in order to 
establish a breach of duty. 

Directors may be limited in relying on others 
such as fellow directors, management or 
external advisers. Non-executive directors, 
however, may be reliant on others to a 
greater extent than executive directors. 
In any event, it is important for directors 
(and officers) to ensure that facts and 
assumptions upon which they base their 
decisions are thoroughly tested. 

At least in ambiguous cases, legal advice 
should be sought in relation to continuous 
disclosure obligations. Although relying on 
legal advice does not relieve decision-makers 
from applying their own minds on the 
questions at issue seeking legal advice does 
offer protection to a certain extent. In the 
‘James Hardie’ matter, the NSW Supreme 
Court referred, inter alia, to the failure of the 
companies and their directors and officers to 
obtain legal advice in order to establish the 
contraventions in question.

Incorrect public announcements 
should be corrected. Although the 
provisions on continuous disclosure do 
not impose ‘in terms’ an obligation to 
correct information already provided 
to ASX corrective disclosure may be 
necessary because the circumstance that 
misstatements had been made may be 
apt to affect the confidence of investors 
in the management and influence them 
to acquire or dispose of the disclosing 
entity’s shares.

As previously foreshadowed, executive 
and non-executive directors and officers 
participating in company decisions 
amounting to contraventions of the 
continuous disclosure regime may face 
legal consequences for breaches of the 
duty of care and diligence. Especially, 
general counsel should be mindful 
of their position as an ‘officer’ of the 
company and their special responsibility 
in advising the board in relation to 
company announcements. In connection 
with compliance issues, it should finally 
be noted that the business judgment 
rule cannot successfully be invoked as a 
defence since compliance with statutory 
requirements is not considered a matter 
of business judgment.

For further information contact:

Simone Selkirk, Senior Associate 
t  +61 2 9253 3837 

sselkirk@piperalderman.com.au

Dr Roland M Ryser, Consultant 
t  +61 2 9253 3820 

rryser@piperalderman.com.au
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Introduction 

The Montara oil spill is considered one of 
Australia’s worst oil disasters. The oil and 
gas leak took place in the Montara oil field 
in the Timor Sea, off the northern coast of  
Western Australia. The spill was the result 
of a blowout from the Montara wellhead 
platform on August 21, 2009. The slick 
from the blast continued to leak for 74 
days until it was contained in November 
3, 2009. 

The Macondo Oil Spill (also known as 
the Deepwater Horizon Oil Spill) took 
place off the Gulf of Mexico and flowed 
for three months in 2010. It is considered 
the largest accidental marine oil spill in the 
history of the petroleum industry 

Both incidents, which occurred only  
8 months apart, resulted from a failure 
of the Blow Out Preventer (BOP), 
which was the primary contamination 
prevention measure.

Key findings from the inquiries

The Governmental agencies responsible 
for both the US Macondo inquiry and the 
Australian Montara inquiry were critical 
of the lack of co-ordination and pro-
activity displayed by various regulatory 
authorities.

Each inquiry found systemic faults in 
drilling practices in both Australia and 
the US, in particular the overreliance on 
a single layer of protection provided by 
current BOP’s.

Drilling technology for deep water 
operations was noted to be some 30 
years ahead of safety and environmental 
techniques and practices. 

It was identified that in Australia there was 
duplication of authorities and legislation 
between the Offshore Petroleum and 
Greenhouse Gas Storage Act 2006 (Cth) 
(OPA) and the Environmental Protection and 
Biodiversity Conservation Act 1999 (Cth) 
(EPBC Act). To some extent there are also 
duplications and inconsistencies between 
State and Federal bodies involving maritime 
safety and environmental agencies. 

Each inquiry made numerous and specific 
recommendations for changes to industry 
practices.

Likely outcomes and effects  
on operators 

It is likely that there will be an extension of 
the “safety case approach” to environmental 
approvals. Operators will be familiar with 
safety cases presently used by the National 
Offshore Petroleum Safety Authority 
(NOPSA) which were subsequently adopted 
in the United Kingdom since the 1988 Piper 
Alpha Disaster in the North Sea to ensure 
Occupational Health and Safety compliance. 

The Australian Government recognised 
that the safety case approach was the 
most appropriate form of regulation for 
the offshore petroleum industry to deliver 
world class safety by developing appropriate 
behaviour from within the industry. 

An environmental safety case will 
likely involve a document or series of 
documents required to be prepared 
by the Applicant (or its consultants)
identifying:

•	 probable or significantly possible 
environmental risks and providing 
strategies for avoiding, minimising  
or dealing with those risks, and

•	 providing demonstrable and 
measureable criteria as to how 
environmental controls are 
to be implemented and their 
implementation verified.

The benchmark for the compliance 
standard is likely to be high and measured 
by reference to the prevention of any 
avoidable contamination or environmental 
harm by oil spills.

Safety cases are an existing tool in a safety 
management process. They are not an 
“approval” as such. A safety case is never 
actually approved but is either accepted 
or not objected to by the relevant 
Authority. 

As a new feature safety cases assessed 
by National Offshore Petroleum Safety 
Authority and Environmental Management 
Authority (NOPSEMA) as the successor 
to NOPSA, will have to detail alternatives 
and strategies to deal with failures of 
primary safe guards to prevent the 
recurrence of a loss of oil control for an 
extended period, with no immediately 
effective containment or rectification 
technique able to be implemented.

The outcomes from the Montara  
and Macondo oil spill incidents
The considerable ramifications arising from the recent oil spills in Australia and the 
United States has led both respective governments to carry out large scale inquiries 
into the safety regulations in place for offshore operators. Partner, Andrew Price 
summarises the more significant outcomes of these inquiries for offshore operators. 
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Changes in Authorities

It is likely that NOPSA will acquire 
“environmental management” as one of 
its key responsibilities and consequently 
be renamed NOPSEMA.

It is anticipated that there will be 
the creation of a separate Authority 
(but reporting to the same Minister) 
responsible for the granting and renewal 
of petroleum titles and leases and the 
collection of royalties so as to prevent 
the appearance of a conflict of interest 
between safety and environmental 
concerns on the one hand and the 
generation of revenue on the other. The 
new authority is foreshadowed to be 
called the National Offshore Petroleum 
Titles Authority (NOPTA).

New powers are proposed to be given to 
NOPSEMA to direct actions to be taken 
if perceptions or indications of unsafe 
or unsound practices may be occurring. 
These powers are likely to include powers 
to suspend or to require suspension of 
operations including a power to intervene 
and directly take action at the cost of the 
operator where circumstances warrant 
the same. 

In the USA it is expected that much 
greater security will be required. In 
particular the present US$75 million cap 
on liability is likely to be abolished subject 
to approval.

Previous industry acceptance of single level 
BOP protection will no longer be likely to be 
regarded as sufficient and additional layers 
of well control protection will be required 
together with improved technical drilling and 
well maintenance procedures.

It is likely that the environmental conditions 
set out in the EPBC Act will be merged with 
OPA title conditions. 

Conclusion

The repercussions of the offshore petroleum 
operation safety regulation inquiries are yet 
to be tabled in any amendment legislation. 
What is known is that there is a significant 
public incentive for the US and Australian 
Governments to respond and implement 
new more stringent and onerous offshore 
petroleum safety regulations in a timely and 
proactive manner. 

For further information contact:

Andrew Price, Partner 
t  +61 2 9253 9967 

aprice@piperalderman.com.au
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An indemnity clause is a contractual  
transfer of risk between two contractual 
parties generally to prevent loss or 
compensate for a loss which may occur as 
a result of a specified event.

Introduction

Indemnity clauses play an important role 
in managing the risks associated with 
commercial transactions by protecting 
against the effects of an act, a contractual 
default or another party’s negligence. The 
normal tendency is to seek an indemnity 
which will protect a party to the greatest 
possible extent against liabilities arising 
from the actions of another. Care 
should be taken with drafting indemnity 
clauses as, by reason of the breadth of 
commercial arrangements and often the 
complexities of the contracts themselves, 
the resulting interpretation of an 
indemnity and the manner in which it 
operates may in fact be very different to 
that which the parties thought they were 
agreeing.

We set out below some practical drafting 
tips and identify how to avoid some 
common pitfalls in contractual indemnity 
clauses.

Types of Indemnity Clauses

There are loosely six types of indemnity 
clauses, which provide a guide to their 
scope and operation, including:

1. Bare Indemnities – Party A indemnifies 
Party B for all liabilities or losses 
incurred in connection with specified 
events or circumstances, but without 
setting out any specific limitations. 
These indemnities will be silent as to 
whether they indemnify losses arising 
out of Party B’s own acts and/ or 
omissions, and maybe be interpreted 
to have the effect of a reverse 
indemnity

2. Reverse or Reflexive Indemnities – Party 
A indemnifies Party B against losses 
incurred as a result of Party B’s own 
acts and/ or omissions (mostly Party 
B’s own negligence)

3. Proportionate or Limited Indemnities – 
These are the opposite of Reverse 
Indemnities. Party A indemnifies Party 
B against losses except those incurred 
as a result of Party B’s own acts and/ 
or omissions

4. Third Party Indemnities – Party A 
indemnifies Party B against liabilities  
to or claims by Party C

5. Financing Indemnities – Party A 
indemnifies Party B against losses 
incurred if Party C fails to honour the 
financial obligation (ie the primary 
obligation) to Party B (most often 
these are coupled with a guarantee), 
and

6. Party/ Party Indemnities – Each 
party to a contract indemnifies the 
other(s) for losses occasioned by the 
indemnifier’s breach of the contract.

Common indemnity clause  
drafting pitfalls

Scope of Indemnity

Indemnities are often drafted too 
widely seeking to cover third parties 
and circumstances beyond the ordinary 
breach circumstances actionable under 
the common law. In some circumstances 
indemnity clauses also seek to apply even 
when there is no breach of contract by 
the party. A well known instance of this is 
a guarantee where one party indemnifies 
another party for the act, default or 
breach of a third party. Indemnities in 
these circumstances can therefore extend 
into unintended onerous obligations 
which the common law would not 
otherwise impose.

It is not uncommon for a party with 
the most commercial influence and 
bargaining strength in respect of a project, 
particularly where the project is large or 
risky, to insist on indemnities from other 
participants. Such indemnity clauses are 
often drafted in the broadest possible 
terms. The adoption of broad-ranging 
indemnities is not always, however, the 
best tool for achieving  
risk apportionment.

Indemnity clauses in commercial contracts:  
How to achieve desired contractual risk allocation
Simone Selkirk, Senior Associate and Lawyer, Garrett Williams discuss the common 
pitfalls encountered with indemnity clauses and provide some tips on how to avoid 
unexpected consequences.
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Ambiguity in the drafting of an indemnity 
clause presents a risk that the indemnity 
will not be held to cover losses, which 
they expected it to cover. Ambiguity is 
also a risk to the indemnifier that it will be 
held to cover losses that were not within 
their contemplation.

It is important to take care in commercial 
negotiations to confine and document the 
intended scope of the indemnity being 
negotiated and to identify precisely what 
is sought to be achieved economically.

Duration of Liability 

Another significant issue surrounding 
the utility of an indemnity clause is the 
extended time for which it may remain 
available for enforcement compared to a 
claim for breach of contract. Statutes of 
Limitation exist in all states and territories 
of Australia that limit the time by which 
a claim must be brought for breach of 
contract. Normally, the period is 6 years 
for an ordinary agreement, commencing 
from the date of the breach. 

It is critical to understand that the 
limitation period in relation to an 
indemnity clause starts from the date on 
which the indemnifier refuses to honour 
the indemnity. The indemnified party 
would then have a further 6 years from 
that date within which to bring legal 
proceedings to enforce the indemnity. 
Consequently, an action on the indemnity 
to seek recovery of its loss may be 
brought many years after the right to 
bring damages for breach of contract 
has expired. In most instances, parties 
granting indemnities are not adequately 
advised of this potential impact and the 
extended period of risk they are assuming 
as part of their indemnity obligations.

Drafting Recommendations

The precise scope and operation of an 
indemnity will depend fundamentally on how 
it is drafted and the extent to which that 
drafting properly reflects the intention of the 
parties. Some indemnity clause negotiation 
and drafting tips include:

•	 Consider whether or not there is 
a need for an indemnity at all. Is it 
intended that an indemnity give rise  
to greater protection than would 
normally be available for breach of 
warranty or breach of contract?   
If not, the indemnity is not needed

•	 Pay close attention to the drafting of 
the indemnity and do not treat it as a 
“boilerplate” provision

•	 If you are the indemnifier:

 » limit the amount of indemnities 
that you give when entering into 
an indemnity clause. For example, 
you may find adequate protection 
under the common law in relation to 
breaches of contract and negligence

 » consider imposing an express 
obligation to mitigate loss, and

 » limit the time during which claims 
can be brought under the indemnity 
clause. For example, within 6 years 
from the completion of work 

•	 If you are the indemnified party:

 » avoid drafting the clause too widely 
as it risks achieving the effect of being 
read down to exclude even some 
anticipated liabilities, and

 » consider including indemnities for 
breach of contract and negligence in 
addition to the existing common law 
rights.

•	 Take care to confine the effect of 
the indemnity to one that either 
gives rise to damages for breach of 
contract (debt) or damages generally 
(ie compensation). Identify whether, 
in the event of a breach of contract, 
should the effect of the indemnity be 
that:

 » the breach will give rise to other 
remedies under the contract (eg 
termination or liquidated damages 
or rights to payment, suspension  
or termination of payments), or

 » the breach will allow the 
indemnified party to an entitlement 
to a payment, compensation or a 
reimbursement.

Conclusion

The scope and operation of indemnity 
clauses are often misunderstood. Typically 
indemnity clauses arise out of commercial 
negotiations and seek to protect specific 
commercial risks, which almost always 
render indemnity clauses the subject of 
contractual interpretation. The above tips 
are designed to assist you to help avoid 
contractual disputes surrounding contract 
construction and avoid protracted and 
costly after the event interpretation 
of the true scope and enforceability 
of an indemnity clause. If you have 
a commercial negotiation involving 
protection of risk and indemnity or would 
like more information on this topic and 
article please contact the authors.

For further information contact:

Simone Selkirk, Senior Associate 
t  +61 2 9253 3837 

sselkirk@piperalderman.com.au

Garrett Williams, Lawyer 
t  +61 2 9253 9979 

gwilliams@piperalderman.com.au
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Queensland Land Access Code
The Queensland Government has recently implemented a Land Access  
Code in an attempt to balance the interests of the Agricultural and Resources  
sectors in relation to land access for resource exploration and development,  
and rectify the ongoing disputes between resource companies and landholders. 
Andrew Price, Partner, discusses the new regime governing land access and 
compensation arrangements in Queensland and the implications for anyone  
engaged in exploration activities in Queensland.

Introduction

The Queensland Government Land 
Access Code (LAC) recognises the 
necessity of maintaining good relationships 
between resource companies and land 
owners, aiming to improve transparency, 
equity and co-operation across all sectors 
involved creating a more level ground for 
all.  Resource companies should familiarise 
themselves with the new regime and take 
steps to implement it to comply with 
the LAC procedures set out below, land 
management and stakeholder strategies. 

Key features of the new  
Queensland Land Access Code

The statute implementing the LAC intends 
to provide a single code for all resources 
titles including petroleum, minerals and a 
geothermal sources.

The LAC is intended to provide best 
practice guidelines for communication and 
resolution of disputes between holders of 
resources titles and occupiers of privately 
owned land.

The LAC applies as the basic terms of 
access and imposes certain minimum and 
mandatory conditions concerning the 
conduct of activities on private land.

How the Land Access Code works

An authorised activity carried out under a 
relevant planning legislation will be subject 
to different requirements depending 
on whether the activity is relevantly a 
“preliminary activity” or an “advanced 
activity.”

Preliminary Exploration is essentially an 
activity where there is no or only minor 
impact on landholders, for example, the 
taking of non-invasive surveys or minor soil 
or water sampling; and

Advanced Exploration, which are activities 
other than a Preliminary Activity, includes 
seismic surveys, drilling, making new roads 
or tracks, clearing vegetation or conducting 
a camp.

The resources titleholder must obtain 
and provide to the landholder a copy of 
the development consent obtained for 
the resources activity under the relevant 
planning legislation.  In this regard there 
are varying periods for compliance and 
necessary steps to be taken for each form 
of access.

Provided the necessary statutory steps 
are taken and the titleholders are in 
compliance, access is guaranteed.  

Protection of strategic  
cropping land

Strategic Cropping Land (SCL) is 
defined as land available and suitable for 
current and future cropping taking into 
account existing limits on production. 
The Queensland Government has 
recognised that the finite resources of 
SCL must be conserved and managed 
for the longer term. As a general aim 
planning and approval powers are now 
focused at protecting such land from 
those developments that would lead to 
its permanent alienation or diminished 
productivity. 
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The overall intent of the legislation is 
firstly to identify and protect SCL which 
objective has recently been criticised by 
the Queensland Resources Council.

All petroleum exploration development 
and production activities will now clearly 
constitute “development” requiring 
development approvals granted under 
QLD planning legalisation prior to 
commencement.

There will be new planning legislation 
which will recognise and identify locations 
of existing SCL. The intention of the new 
legislation is to ensure that locations of 
SCL are mapped and publicly identified. 
This is to assist applicants to identify 
where potential conflicts will occur.

Planning and Consent authorities 
will be required with applications for 
development for SCL.

Where there is an apparent conflict 
between competing activities the applicant 
for development will bear the onus of 
showing that satisfactory measures have 
been taken to avoid either diminished 
productivity or permanent alienation of SCL 
to the satisfaction of the planning consent 
authority. 

Conclusion

The LAC is only in it’s preliminary 
implementation stages. As such, it is yet to 
be seen whether or not these measures 
are effective in easing conflicts surrounding 
land use and access between resources 
companies and holders of prime agricultural 
land. It is apparent that the Queensland 
Government is taking the initial step towards 
attempting to balance the interests of these 
parties setting a benchmark for other states.   

For further information contact:

Andrew Price, Partner 
t  +61 2 9253 9967 

aprice@piperalderman.com.au
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NSW major project approvals, 
Repeal Part 3A EPA Act 

The new NSW Government has recently 
announced that it will introduce an 
amendment bill to repeal Part 3A of the 
Environmental Planning and Assessment Act 
1979 (NSW) which revokes the NSW 
Planning Minister’s approval for certain 
major infrastructure and other projects 
such as oil and gas exploration drilling 
projects and coal mines. The Bill will likely 
include a new regime for the assessment 
and determination of projects of genuine 
State significance and particularly put 
the decision making process back with 
local communities and local governments 
affected by the projects. According to 
the Planning Minister, only those projects 
of real significance to the State should 
be determined by the Government. The 
details of the new regime, however, are 
not yet known.

Pending the submission and approval 
of that Bill by the NSW Parliament, the 
Government has amended the State 
Environmental Planning Policy (Major 
Development) 2005 introducing several 
transitional arrangements. In relation 
to classes of development other 

than residential, commercial and retail 
developments or coastal subdivisions (such 
as mining, petroleum production, extractive 
industries, geosequestration, metal, mineral 
or extractive material processing, chemical 
and manufacturing industries, agriculture, 
tourism and recreational facilities and 
significant infrastructure projects), the 
following principles apply until the Bill is 
passed by Parliament and enters into force:  

•	 No more applications for major 
developments are accepted under Part 
3A.

•	 There are no new declarations for 
projects until Part 3A is repealed and 
replaced with the new regime. Projects 
that were seeking a declaration but 
were not declared as Part 3A projects 
by 8 April 2011 will no longer be 
considered under Part 3A but will be 
transferred for determination to the 
relevant local council which that project 
affects at the time the amendment 
legislation comes into force.

•	 Applications for projects which are 
already declared under the Part 3A 
system will continue to be assessed and 
determined under Part 3A pending its 
repeal.

•	 Urgent applications that did not 
get declared under Part 3A may be 
requested to be considered by the 
Director-General of the Department 
of Planning & Infrastructure to certify 
that the proponent can lodge a new 
development application with the 
relevant local council for assessment. 
Such requests may be made at any 
time before the Bill repealing Part 3A 
enters into force. 

•	 For significant private projects 
remaining in the Part 3A system 
the Minister for Planning and 
Infrastructure will delegate his Part 
3A determination role to the Planning 
Assessment Commission (PAC). 

•	 Projects having been fully approved 
under Part 3A can continue to be 
modified under this Part.

The new approval processing regime  
will likely be more bureaucratic, have 
a longer application processing time 
and potentially include an increase 
in administrative appeals against 
unfavourable counsel discretion and 
decisions. Please click here and here 
to view our two recent Resources Alerts 
on this topic. 

Resources roundup
Simone Selkirk, editor and the Resources Update team looks at  
some of the most recent legislative developments affecting the sector.

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7646.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7771.pdf
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NSW strategic regional  
land use policy

The NSW Government has further 
introduced a range of new initiatives 
addressing land use conflicts in regional 
areas, particularly between the coal 
mining and coal seam gas industries and 
agricultural industries. The longer term 
measures of the initiatives are designed to 
provide local communities, industries and 
other stakeholders with greater certainty 
about the changes of regions over time. 
The measures include the introduction 
of Strategic Regional Use Plans aiming 
to identify the best places for a range 
of land uses (agriculture, mining, coal 
seam gas extraction, conservation, urban 

development etc) and an overarching Coal 
and Gas Policy providing an overview of the 
current state of the industries and the likely 
growth over the next 25 years.

The initiatives include important transitional 
arrangements which take immediate effect, 
such as:

•	 a 60-day moratorium on the granting of 
new coal, coal seam gas and petroleum 
exploration licences

•	 new applications for coal, coal seem gas 
and petroleum exploration licences be 
exhibited for public comment before 
issuance of the licence

•	 new project applications for coal, coal 
seam gas and petroleum extraction 
be accompanied by an Agricultural 
Impact Assessment, and

•	 an Aquifer Interference Policy, which 
includes new measures to better 
regulate activities with an impact on 
vital aquifers be put on exhibition for 
public comment.

Click here to view the Minister for 
Planning & Infrastructure’s announcement.

New offshore and petroleum and 
greenhouse gas storage regulations

On 29 April 2011, the Offshore Petroleum 
and Greenhouse Gas Storage (Resource 
Management and Administration) 
Regulations 2011 (Cth) entered into force 
the consolidation and streamlining of the 
regulations enabled under the Offshore 
Petroleum and Greenhouse Gas Storage 
Act 2006 (Cth). The new regulations 
incorporate (and repeal) the:  

•	 Offshore Petroleum and Greenhouse 
Gas Storage Regulations 1985 (Cth)

•	 Petroleum (Submerged Lands) (Data 
Management) Regulations 2004 (Cth)

•	 Petroleum (Submerged Lands) (Datum) 
Regulations 2002 (Cth)

•	 Petroleum (Submerged Lands) 
(Management of Well Operations) 
Regulations 2004 (Cth)

•	 Petroleum (Submerged Lands) (Pipelines) 
Regulations 2001 (Cth)

•	 Offshore Petroleum and Greenhouse 
Gas Storage (Greenhouse Gas Datum) 
Regulations 2010 (Cth)

•	 Offshore Petroleum and Greenhouse Gas 
Storage (Management of Greenhouse Gas 
Well Operations) Regulations 2010 (Cth), 
and

•	 the draft Petroleum (Submerged Lands) 
Resource Management Regulations 2006 
(Cth).

The Commonwealth and State/Northern 
Territory governments agreed to 
further revoke the Schedule of Specific 
Requirements as to Offshore Petroleum 
Exploration and Production in Waters 
under Commonwealth Jurisdiction, a set 
of standing directions issued under the 
Offshore Petroleum and Greenhouse Gas 
Storage Act 2006 (Cth), which have also 
been incorporated in the new regulations. 
The Commonwealth has announced 
it considers titleholders who are fully 
compliant with the new regulations to 
be also compliant with the directions 
contained in the Schedule until it is 
revoked in all jurisdictions.

Carbon price

If you missed our recent alerts 
summarising the details of the  
carbon price proposal, click here 
and here. 

The Government has recently called for 
submissions from interested stakeholders 
and members of the public to contribute 
to submissions for consideration in 
formulating the carbon price structure. 
The deadline expired on 10 May 2011 and 
submissions are now being considered by 
the Department of Climate Change and  
Energy Efficiency.

Piper Alderman will continue to monitor 
the announcements in relation to the 
proposed carbon price mechanism and 
provide further updates as these are 
announced. In the meantime, if there are 
any matters in this context please contact 
the editor.

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7782.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7378.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7521.pdf
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International Energy Investment 
Landscape

A new book is about to be published 
on the International Energy Investment 
Landscape in memory of the late 
Professor Thomas Walde who was a 
leading scholar and practitioner in the 
field of international energy and resources 
law. Piper Alderman consultant, Robert 
Pritchard, was asked to write a chapter 
on “The legal landscape of international 
energy investment after the 2008 global 
financial crisis”. If you are interested in 
reading this chapter or discussing these 
issues please contact Robert Pritchard 
on 02 9253 9952 or email him at 
robert.pritchard@resourceslaw.net

Oil and gas in the East China 
Sea: Maritime boundaries, joint 
development and the rule of 
capture

The International Energy Law Review 
has recently published an article 
by Piper Alderman lawyer, Deniz 
Tas, in which he discusses how the 
development of potential petroleum 
reserves in the East China Sea has  
been impeded by a protracted maritime 
boundary dispute. This article analyses 
the dispute so far as it concerns the 
boundary delimitation issue and also 
discusses whether China and Japan 
may apply the concepts of "joint 
development" or the "rule of capture" 
to develop those potential reserves.  
If you are interested in reading this 
article or discussing these issues,  
please contact Deniz Tas on 
02 9253 3839 or email him at  
dtas@piperalderman.com.au

 �  

Leanne McClurg - APPEA Overview

The Piper Alderman team have 
returned from a very successful 
(and fun) APPEA conference 
in Perth. In keeping with Piper 

Alderman APPEA tradition we sponsored 
the Welcome Reception and this year we 
also sponsored Happy Hour drinks on the 
Tuesday evening, which were both well 
attended. Once again, the event was a great 
opportunity to meet with other participants 
in the Oil & Gas sector. 

Piper Alderman’s Andrew Price presented 
a session on ‘Access arrangements for 
resources projects: anticipating the issues’ 
and I presented a session on ‘Liability in oil 
and gas projects: what happened in the case 
of Deepwater Horizon?’, which were well 
received. If you missed our presentations, 
Andrew’s paper can be accessed here and 
for my paper on liability in oil and gas, please 
click here.

We hope you can attend next year’s 
conference in Adelaide… and look  
forward to seeing you all again.

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7820.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7825.pdf
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